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Round up

The popularity of M&A insurance across Europe 
showed no sign of waning during 2019 despite 
EMEA M&A volumes dropping by 6.4%, private 
equity buyout volumes reducing by 5%1 and Brexit 
continuing to dampen UK mid-market transactions.

The product is now a “must have” for private equity 
exits, in particular on UK, German, Dutch and Nordic 
deals, whilst market penetration in Belgium, CEE, 
Iberia and Italy has increased substantially over the 
past 12-24 months too. France is a rapidly growing 
market but with a significant number of private 
equity exits occurring without the provision of 
warranties, market penetration is the lowest of all 
major European jurisdictions.

Corporates’ appetite for W&I grew steadily 
during 2019. We experienced a 31% increase 
in corporate insureds on the previous year and 
advised on insurance placements across a variety 
of corporate deal structures including mega carve 
outs, restructurings and more straightforward 
acquisitions from private equity. The trend towards 
domestic deals didn’t impede the use of W&I either, 
with buyers keen to secure warranty cover on deals 
in home markets as well as abroad.

With 30 insurers competing across Europe, market 
capacity hit a record high of €1-1.5bn per deal. 
This intense competition drove prices downward, 
particularly on operational transactions, where 
premium rates on Howden M&A brokered deals 
dropped by an average of 14.5% across Europe. 
With some jurisdictional exceptions detailed later 

in this report, we expected pricing to stabilise or 
gently increase during 2020 but the COVID-19 
outbreak could result in price increases across 
the board.

Policies covering specific issues arising during 
due diligence became commonplace in 2019, 
in particular for known tax risks, identified 
pollution, ongoing litigation and defects in share 
title. The surge in use of such products owes to 
a combination of buyer familiarity with using 
insurance on deals and a more competitive 
insurance market resulting in material price 
reductions and broader risk appetite. The tax 
market has seen the greatest change during the 
past 12 -24 months with 8 new market entrants, 
premiums in core markets halving and “per risk” 
capacity increasing to >€1bn.

Our claims data suggests that the severity of claims 
(i.e. the monetary value) has increased in recent 
years, with a five times increase in the number of 
>€5m claims since 2017 and anecdotal evidence 
from insurers supporting this. Liberty GTS’s €50m 
payment on a Danish private equity deal2 and a 
recent £20m payment from another insurer on 
a UK deal serve as good examples of how a single 
material loss can significantly damage insurer 
profitability. Claims data is starting to impact pricing 
too, with large deals (>€1bn enterprise value) 
exhibiting an average premium rate of 1.6% vs. a 
European average across all deals <€1bn of 1% in 
2019. This is to be expected given severe claims are 
more frequent on large deals.

1  Merrill DatasiteOne FY 2019 Deal Drivers EMEA report
2 https://fsncapital.com/news/fsn-capital-gram-insurance-limit-paid/

Joe
O’Brien

Drew 
Wardrope
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About  
Howden M&A

In the space of 8 years Howden M&A has driven 
positive change to the way M&A insurance is 
transacted, innovated new products and become 
a market-leading broker in the space. 

Our team of 65 individuals, with backgrounds 
in law, investment banking, accountancy, tax, 
environmental engineering and underwriting 
provide clear and structured advice on how 
best to implement the array of M&A insurance 
products available on transactions and secure 
claims payments on behalf of our clients.

London

deals in over> 1,000
40 countries since 2013
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in statistics
2019: Our year

Policy count by product type

Deal count by jurisdiction

A jump of 64% vs FY18

28 Of which tax 15 Of which other

133 Of which title

343 Of which W&I

UK

France

CEE
Benelux
Nordics

DACH

Iberia
Italy
Other

399 

Total deal count
A jump of 86% vs FY18

519
Total policies 
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Total policy limit by jurisdiction

8bn

6bn

4bn

2bn

0

UK DACH CEE Benelux France

Po
lic

y 
Li

m
it

, €

Nordics Iberia Italy Other

Total enterprise value breakdown by jurisdiction

5% Other

6% France

18% Benelux

2% Italy

27% UK

9% CEE

4% Iberia

3% Nordics

26% DACH

Average enterprise values

Mean enterprise value Median enterprise value

€162m €66.5m

€64bn
Total EV
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Premiums

20192018

2018 2019
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Real estate: average premium rate by jurisdiction
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Operational: average premium rate by jurisdiction

-13.10%

-11.30%

-23.20%

-24.84% -16.46%

2.0

1.5

1.0

0.5

0.0

UK DACH CEE France SpainNordics

6.03%

-15.07%

Italy

-12.60%

Benelux

-14.5% 
Average percentage change

%
 o

f 
Po

lic
y 

Li
m

it

Premium analysis

Growth in insurer capacity coupled with increased 
underwriting comfort in non-core jurisdictions 
has seen W&I pricing reduce for the fifth year 
in a row. There were, however, significant 
differences in price movements when comparing 
real estate with operational transactions and 
across jurisdictions. For example, operational 
deal premiums dropped in every European 
jurisdiction save for the UK, whereas real estate 
deal premiums flat-lined or saw modest increases, 
save in DACH, CEE and Southern Europe. 

Taking a closer look at UK operational deals, the 
upward shift in pricing can largely be explained 
by (i) an increased number of large/complex 
transactions governed by English law but with 
assets primarily located abroad and (ii) a surge 
in the number of insured financial services and 
healthcare transactions. Both of these sub-sectors 
are deemed higher risk by insurers and command 
a greater premium rate. When taking UK mid-
market transactions in isolation, average pricing 
actually decreased by 16% (broadly in line with 
other European jurisdictions) to 1.03%.

The inconsistent price movements witnessed 
on real estate transactions across European 
jurisdictions masks a somewhat clearer 
picture of single asset real estate transactions, 
particularly those in major urban locations, being 
priced at historic lows of 0.45-0.5% of policy limit. 
More complex transactions, in particular large 
logistics and residential portfolios, command a 
substantially higher premium, reflecting the fact 
that diligence is often undertaken on a sampled 
basis, with insurers expected to extrapolate 
findings in their cover positions.

Insurers seeking to rapidly secure market share 
in a particular jurisdiction can also materially 
impact pricing. Germany serves as a good 
example of this, where a newly established 
underwriting team secured numerous mandates 
shortly after establishing their Frankfurt office, 
driven by a combination of attractive pricing and 
a straightforward underwriting process. This 
insurer’s entry to the German market was arguably 
the primary contributor behind the 25% reduction 
in German real estate rates during 2019.

With sizeable claims payments made during 
2019 and early 2020, reinsurers increasing their 
premiums and insurers rapidly allocating capacity 
towards more traditional lines of insurance (which 
have seen material price increases during the past 
12-18 months), it is difficult to see how there’ll be 
further price reductions for W&I across Europe 
in 2020. With the exception of the Netherlands 
and CEE real estate deals, assuming claims rates 
remain stable, we expected pricing to stabilise 
or increase by up to 10% during the year. The 
recent COVID-19 outbreak could, however, 
result in significant premium shifts if insurers 
suffer material losses in other lines of business 
and are no longer willing to be exposed to M&A 
insurance at the current rates.  MGAs will also 
struggle to secure the same amount of capacity 
as they currently enjoy when their current binder 
agreement periods expire (which in most cases is 
at 31 December 2020).  This reduced competition 
could result in further upward price shifts during 
early 2021.
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Operational deals deductible analysis

In 2019, deductibles fell substantially across most sectors. Whilst this trend 
began towards the end of 2018, it was prevalent throughout 2019, with 
almost all insurers accepting 0.5% of enterprise value as the benchmark 
deductible for “difficult” transactions (e.g. those valued >€1bn enterprise 
value, operating in >5-10+ jurisdictions, numerous employees) and 0.1-0.25% 
of enterprise value for “attractive” transactions (e.g. those valued €50-500m, 
operating largely in core jurisdictions, limited employees with value centred 
around fixed assets). Some buyers however took a >0.5% of enterprise value 
deductible to save on premium costs, or because seller liability under the 
SPA was >0.5% of enterprise value.

Financial services transactions buck the trend with deductibles rising (albeit 
modestly) each year since 2017. This is largely driven by increased insurer 
appetite for larger and more complex financial services business (e.g. banks 
and insurance companies) which command higher deductibles compared 
with fintech or fund administration businesses. It remains to be seen 
whether COVID-19 will impact deductibles but we expect premiums will 
increase before any material shifts to deductibles occur.

Operational: average deductibles by industry sector
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Real estate: average deductibles by asset class

2018 2019

Real estate deals deductible analysis

Deductibles remained largely stable in 2019 across most asset classes. 
This is driven by (i) the fact that deductibles are typically non-existent on 
real estate transactions in most of Europe (therefore there is no room for 
reductions) and (ii) insurers largely holding firm on their need for 0.1% of 
enterprise value tipping to nil deductibles on Italian share transactions. 
Higher deductibles are also seen on larger platform transactions (due to 
the sampled diligence approach) and hotel deals (due to the employment 
and cyber risks associated with hotel operating businesses). The 
percentage movements in deductibles remained reasonably high, but this 
is largely due to the base numbers being small.

During 2019, we received a fair number (12) of small claims notifications 
(<€250k) on real estate deals. Whilst such claims are manageable, if a single 
insurer suffers a number of such losses, the profitability of their real estate 
book will be largely or fully eroded. Should the frequency of these claims 
continue in 2020, we may see real estate deductibles creep back towards 
0.1% of enterprise value, tipping to nil, especially in non-core jurisdictions.
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enhancements
Policy 

Insureds are increasingly opting for policy enhancements to improve 
their position under the policy vis-à-vis the transaction documents. 
Policy enhancements are a way of simplifying transaction negotiations 
as a buyer can rely on an insurer to provide the requisite protection, 
instead of having a seller concede to it.

This can be especially powerful on competitive auctions where 
opening up SPA negotiations could disadvantage a bidder (or conversely 
not opening up a discussion item could give a bidder an advantage). It 
also allows US buyers of European assets to secure policy terms that 
better reflect US norms (i.e. non-disclosure of the data room and due 
diligence reports).

13Annual Review 2019

Policy  
enhancement

Comment
Additional  
premium*

Non-disclosure of 
the due diligence 
reports

• For the purpose of recovery under the W&I policy, the buyer’s due diligence reports 
are not deemed disclosed.

• This enhancement places the onus back onto the insurer to highlight and specifically 
exclude anything identified within the due diligence.

• The no claims declaration will require the deal team members to state that they 
have “read and understood the due diligence reports and do not have actual 
knowledge of a breach event”.

• A number of insurers have started to offer this as their base position.

Nil – 10% 

Non-disclosure 
of the data room, 
particularly 
relevant to US 
buyers

• For the purpose of recovery under the W&I policy, the contents of the data room are 
not deemed disclosed.

• Insurers require an alternative means of disclosure, typically in the form of a detailed 
disclosure letter/disclosure schedules. This can be challenging in certain European 
jurisdictions where sellers point to full data room disclosure and will not engage in a 
specific disclosure exercise.

• Over the last 12 months we have seen an increase in the number of insurers 
willing to apply the enhancement in contradiction to the SPA/warranty deed 
provisions but this demands an additional premium at the higher end of 
the indicated range.

Nil – 20% 

Knowledge scrape •   Where warranties are given by sellers/warrantors subject to a general knowledge 
qualifier, insurers can scrape this so that they are instead deemed given on an 
absolute basis.

• Insurers will need to re-insert knowledge qualifiers into specific warranties which 
they cannot cover on an unqualified basis (e.g. in respect of action of third parties 
and circumstantial language).

• Insurers are sometimes willing to scrape ad hoc (where there is no general 
knowledge qualifier), though will typically be more cautious in this respect.

5% - 10% 

Extension of  
warranty periods

• Standard time periods for bringing claims under W&I policies is 2 years for the 
general warranties and 7 years for the fundamental and tax warranties. 

•   While this is often already an enhanced position compared to what is offered under 
the transaction documents, insurers are usually willing to extend the claim periods 
for the general warranties to 3 years and employment + environmental warranties 
to 5 years.

• Some insurers are able to extend the claim periods for the fundamental and tax 
warranties to 10 years, though this is still somewhat rare in the market.

Nil – 5% 

Cover for 
consequential/
indirect loss and 
loss of profit

• To the extent that the underlying transaction documents stay silent as to such loss, 
Insurers will remain silent in the policy and insureds’ will be able to claim for such loss 
to the extent the SPA allows.

• If the transaction documents specifically exclude such loss, insurers typically follow 
this position. However, there are now a number of insurers who are willing to 
disregard any such exclusion in the transaction documents and synthetically provide 
cover for such loss.

Nil – 15% 

No de minimis 
and/or deductible 
applicable for 
fundamental 
warranties

• No financial threshold applicable to the Fundamental Warranties allows any valid 
loss to be recovered under the policy.

• Some insurers will only be willing to offer this with respect to either the de minimis 
or deductible. Given that any breach of a fundamental warranty would rarely result 
in a minor loss, we would typically recommend disregarding the deductible.

Nil – 5% 

*Additional premium is calculated off of the base premium figure.
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UK & Ireland

Key themes

The impact of Brexit on insured deal flow was much 
lower than initially feared by the market. Whilst mid-
market private equity activity was somewhat muted, 
small and large-cap private equity transactions and 
the real estate sector remained active.

Interest in prime London office buildings, in 
particular from South Korean investors in H1, was 
avid. We also saw robust activity outside of London, 
where deal flow accounted for 40% of all real estate 
transactions we advised on in the UK and Ireland. 
This trend suggests investor confidence in the 
wider UK real estate market despite the imminent 
conclusion of the EU withdrawal process.

From an operational deal perspective, private 
equity was particularly active in the healthcare 
and financial services sectors, where we saw a 
trebling of insured deal activity vs. 2018. As insurer 
competition has increased over the past few years, 
the more sophisticated providers (i.e. those with 
the ability to underwrite complex transactions 
involving targets in regulated sectors) have turned 
to insuring healthcare and financial services deals 
as a way to counteract declining premiums in other 
lower risk sectors. The outcome has been positive 
for buyers, with competitive pricing and broad 
cover now available on transactions that would 
have been uninsurable, or only insurable subject to 
unfavourable terms, in the past. 

Outlook

Subject to EU-UK trade negotiations remaining 
constructive and how the COVID-19 situation 
develops, we are expecting an active 2020. 
The election result in December is viewed 
positively by the investor community and whilst the 
proposition of a hard-Brexit remains on the cards, 
we were (prior to the COVID-19 outbreak) already 
seeing a rebound of mid-market private equity 
transactions and expect this to continue in the year 
ahead. In some cases, Korean investors are having 
to exit their UK real estate investments made in 
recent years as the asset class no longer meets the 
conservative investment parameters demanded by 
certain capital providers. This will boost real estate 
activity, particularly for prime London based assets.

Premium rates are likely to increase, with 
insurers carefully managing their exposure 
to M&A insurance now that numerous large claims 
have started to pay. Several mega claims (>$100m) 
in the US are also starting to drive reinsurance 
premiums upward which will have knock on 
effects on premiums charged by primary insurers. 

Caroline 
Rowlands

Dan 
Stock
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DACH 

Key themes

Historically, the use of M&A insurance in DACH was 
largely used by private equity but last year saw family 
offices, mittelstand businesses and large corporates 
regularly using the product suite. Insurance has also 
become a more viable tool on complex transactions 
including carve-outs, restructurings and technology 
businesses with limited income but high valuations.

We have inter alia (i) worked on a complex 
transaction involving a German DAX-30 listed 
corporate and a leading US private equity firm 
whereby the corporate carved-out certain assets 
into a newly incorporated holding. The private equity 
firm and German corporate agreed that, against 
the issuance of new shares, the private equity firm 
would provide financing to the holding, to be used 
for a concurrent add-on acquisition in the US; (ii) 
advised 2 (ultimately unsuccessful) bidders on the 
Nestle Skin Health carve out; and (iii) arranged W&I 
coverage for the partial exit of a leading private 
equity firm from a rather young, yet rapidly growing, 
German open-source ERP cloud platform – here 
we had to work closely with the insurers to address 
initial hesitations surrounding the sizeable valuation 
despite limited income.

Tax insurance, used sporadically in DACH prior to 
2019, came to the fore as investors in German real 
estate sought protection against the retroactive 
application of the newly proposed RETT rules. 
With the rules still in limbo, demand for the product 
remains strong as investors continue to acquire 
up to 94.9% of share capital in real estate holding 

companies and wish to protect against the downside 
of such acquisition structures being subject to RETT 
if the newly proposed rules apply retroactively.

Outlook

As sophisticated investors have become increasingly 
comfortable using W&I and tax insurance, they are 
now starting to use other insurances to address a 
broader array of risks on deals. For example, title 
insurance, which was unheard of in Germany a few 
years ago, was used on 22% of our German real 
estate transactions in 2019, covering known issues 
such as (i) the risk that hereditary building rights 
agreements could be rendered void and (ii) certain 
breaches of planning that could require material 
capex to rectify. We expect this trend to continue 
during 2020, with investors exploring the use of title, 
environmental and litigation insurances to remedy 
known issues on deals.

Whilst premium rates tumbled in 2019, some large 
German claims are currently being arbitrated, with 
positive outcomes for the insureds likely to drive 
price increases. We also expect insurers to become 
more conservative with the policy limits they issue 
– whereas in 2019 we were able to secure €175-
200m per deal from a single insurer, going forwards 
it is likely that large claims payments will deter 
insurers from being overly exposed to any given 
transaction. The impact of COVID-19 will also very 
likely contribute to more conservative policy limits 
from insurers.

Gennadiy 
Kharif

Johann 
Benesch
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Key themes

Alongside W&I placements for traditional private 
M&A transactions, we placed insurance on a number 
of public to private (“P2P”) transactions in Poland 
during 2019. Whilst insurers have typically shied 
away from P2Ps in the past, the deal structures 
saw management provide warranties, information 
disclosed via a data room and buyers able to 
undertake a sufficient level of diligence to appease 
the insurers. Securing insurance on these deals was 
also made easier due to a substantial portion of the 
deal values being attributed to real estate assets and 
thus considered lower risk by insurers. 

Insuring small-cap deals (€5-25m) also became 
more prominent during the last 12 months. Most 
CEE-focused insurers reduced their minimum 
premium requirements to as little as €40-60k, 
resulting in these deals becoming cost effective 
to insure. We witnessed a corresponding rise in 
the number of insured small-cap deals, which 
represented 23% of all deals Howden M&A advised 
on in the region. This development is particularly 
important in CEE where the average transaction 
size is lower compared with traditional W&I markets 
of the UK, Germany, Netherlands and Sweden.

Despite aggressive tactics being deployed by the 
Polish tax authorities, insurers remained eager to 
insure known Polish tax risks, in particular VAT/CLAT 
exposures and debt push down risks. We secured 
terms for a VAT/CLAT risk with a favourable fact 

pattern for a premium rate of <2%, representing 
a 60-80% reduction in price compared with when 
such risks started to be insured a few years ago. 

Outlook

Poland aside, the most active jurisdictions in CEE 
were Czech Republic and Romania but we also 
placed W&I policies in Ukraine (the first of its kind) 
and Russia, demonstrating how competition has 
forced insurers to consider providing policies 
in challenging jurisdictions. The involvement of 
internationally recognised parties and advisors 
was key to providing the insurers with sufficient 
comfort to issue the policies in Ukraine and Russia. 
We expect this trend to continue in 2020, with 
US investors in particular looking to reduce their 
exposure to CIS.

Towards the end of 2019 we saw the litigation 
market show interest in insuring restitution claims. 
Whilst the title insurance market is usually able 
to provide cover for these risks, there have been 
a handful of instances (usually where there is an 
existing or threatened claim) where the risk was 
deemed too high. In these circumstances, litigation 
insurers can often provide a solution, albeit at 
a greater cost. We believe this product will gain 
popularity in the coming years as a tool to facilitate 
sales of assets where such claims exist. 

Eastern Europe 
Central  Julia Mikler-

Mieszkiełło
Hélène 
Bastien
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Key themes

Insurance placements on large, complex 
transactions was a theme of the Benelux market 
in 2019, with numerous multi-billion euro deals 
insured. These deals were often competitive 
auctions, requiring broker and insurer “trees” 
(i.e. separate internal clean teams) to ensure that 
multiple bidders could progress their insurance 
package simultaneously with their bids. One such 
example was the sale of a large Benelux insurance 
company (a sector insurers had previously been 
reluctant to consider) where Howden M&A trees 
operating across our Amsterdam, London and 
Frankfurt offices advised 3 bidders, enabling them 
to submit W&I-backed final bids. 

At the opposite end of the size range and in 
a similar vein to numerous other European 
jurisdictions, we saw insurers reduce their 
minimum premiums to as low as €40-60k, opening 
up the use of insurance to small-cap transactions. 
This move is considered to be particularly helpful 
for private equities engaged in buy-and-build 
strategies. Their bolt-on deals are now cost 
effective to insure, with certain clients even 
agreeing a standard policy wording and a per-deal 
diligence scope, allowing for quick and smooth 
insurance processes across numerous acquisitions 
of a similar profile. 

Outlook

Whilst the Netherlands is one of the most active 
M&A insurance markets in Europe, the use of 
the product in Belgium is less well entrenched, 
with M&A insurance predominantly used on  
mid-large cap private equity driven transactions. 
We expect to see the product permeate into 
a wider array of Belgian transactions in 2020 
as advisors become increasingly comfortable 
recommending insurance on deals.

Conversely, tax insurance has been popular in 
Belgium, in particular for WHT and debt push-down 
risks. It is far less common on Dutch deals, with 
buyers taking comfort from the comparatively 
light-touch approach of the Dutch tax authorities. 
We expect this to remain the status quo for Belgian 
tax risks and expect the direction of travel in the 
Netherlands to shift towards securing insurance as 
the Dutch tax authorities provide fewer tax rulings 
due to concerns surrounding State Aid. 

With insurers continuing to show high interest 
in the Benelux region, we expect the fierce 
competition to drive favourable cover positions 
and, unlike other European jurisdictions, we 
foresee pricing in Benelux to fall further during 
2020. It could well be the case that, subject to the 
degree of impact the COVID-19 outbreak has, the 
Dutch market in particular has the most attractive 
insurer terms (in respect of both pricing and cover) 
by the end of 2020.

Benelux Frederik 
Veldhuijzen

Gauthier 
Drion
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Key themes

Intense competition between insurers on Nordic 
deals was the key theme throughout 2019, driving 
continued reductions in premiums and deductibles 
across all Nordic jurisdictions. Most Nordic 
transactions now attract interest from 15+ insurers, 
7 of whom have locally based underwriters. This has 
also resulted in broader cover offered under policies, 
with insurers willing to provide aggressive policy 
enhancements including removal of the property 
defects exclusion, affirmative cover of disclosed tax 
risks and non-disclosure of the due diligence reports 
for very modest premium increases (0-10% of the 
base premium). 

Whilst tax insurance has been available in the 
Nordics for many years, until 2019 it was uncommon 
for environmental or title insurance to be secured 
for known risks discovered during diligence. Last 
year saw this change, with Howden M&A placing 
policies for numerous known title and environmental 
matters, including cover for five distinct 
pollution matters on the site of a sizeable Finnish 
manufacturing business, missing share certificates, 
border disputes and pre-emption right exposures. 

Outlook

The approach of insurers during 2019 was 
somewhat surprising given that the largest 
publicised claim in recent years arose on a Danish 
deal (Liberty GTS’s €50m payment to funds advised 
by FSN Capital). The Danish tax authorities have also 
been taking a somewhat aggressive stance towards 
funds (e.g. recent European Court of Justice cases 
concerning Danish companies repatriating cash 
to non-Danish parents). Should further claims 
arise on Danish deals in 2020 we expect insurers 
to start viewing the region with a greater degree 
of caution, becoming more selective on the 
transactions they quote and charging more for 
aggressive policy enhancements.

Elsewhere we expect to see more Norwegian and 
Finnish deals take insurance, particularly in the 
real estate sector where international investors 
have been active in recent years. The Nordics is 
also an attractive jurisdiction for litigation insurers 
– we are currently advising on the placement of a 
large Nordic litigation policy that will allow for a 
significant sum of “trapped” cash to be released. 
A successful placement of this policy should see 
numerous similar situations take such an insurance.

Nordics Alex 
Rasmussen

Carl 
Levin
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Policy by product type

1 Of which tax 2 Of which other

2 Of which title

22 Of which W&I

Policy limit by product type

Enterprise values

Mean deal size Median deal size
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Key themes

2019 saw the French market embrace M&A 
insurance. We witnessed a surge in the number of 
policies placed across real estate, private equity 
and corporate transactions. This demand has been 
met by insurers, with the number actively seeking 
to underwrite French transactions tripling to 15. It 
is, however, still the case that when key transaction 
documents or due diligence reports are drafted in 
French, the pool of available insurers drops to 9.

Securing cover for tax warranties has been 
a key driver of the recent change in attitude 
towards M&A insurance. This was initially driven 
by international real estate investors who were 
concerned about the 3% tax on foreign ownership 
and OCPI exposures, but it is now commonplace 
for domestic French investors to use the product 
suite too. Certain insurers are now willing to 
“affirmatively” cover these tax issues (i.e. expressly 
stating that the risk is not deemed “disclosed” for 
the purpose of the policy under W&I policies) in 
return for additional premium. This enhancement 
is frequently purchased by insureds and explains 
why French real estate pricing has slightly 
increased vs. 2018. 

Outlook

Given the size of the French M&A market, we expect 
the use of insurance to grow in 2020, despite the 
challenge of business warranties not being given on 
a large number of private equity exits. This growth 
will be led by increased interest from corporates, the 
growing variety of insured deals, both in terms of 
value and industry, as well as the ever-expanding use 
of specific risk policies to solve deal-breaking issues. 
It will be interesting to see if the introduction of 
insurance will drive previously “warranty-free” deals 
to become “warranty-ful”, subject to a €1.00 cap for 
the warrantors. Given this will provide substantial 
comfort to buyers at limited cost to the sellers, the 
dynamic seems to be a compelling one.

The direction that premiums and deductibles will 
take in the next 12 months is difficult to predict. 
The current downward trend might continue until 
the historically low levels seen in other European 
jurisdictions are reached. However, it is possible 
that the increase in claims and the impact of the 
COVID-19 outbreak will encourage insurers to halt 
the downward spiral, at least for more complex 
deals (e.g. numerous jurisdictions/employees, 
industrial or heavily regulated activities). For 
the more attractive deals, the party might just 
continue.

France Andras 
Haragovitch

Lucie 
Bocel
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Policy by product type

4 Of which tax 1 Of which other

5 Of which title

20 Of which W&I

Policy limit by product type

Enterprise values

Mean deal size Median deal size
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Key themes

Whilst political uncertainty has seen deal volumes 
and values in 2019 drop from the highs of 2018, 
M&A insurance had a record year, with >120 policies 
placed across Iberia. 

Insurer appetite for Iberian transactions now 
better reflects that of more mature M&A insurance 
markets, resulting in favourable pricing and cover 
positions for insureds (e.g. cover for indirect loss 
or loss of profits and removal of the due diligence 
disclosure exclusion). With 13 insurers competing 
for work, transactions in traditionally more 
challenging sectors (e.g. business services and 
banks), that would have been difficult to secure 
insurance for a few years ago, are now regularly 
insured too.

Strong market appetite to cover known Spanish 
tax issues remains. WHT policies on dividend 
distributions are of particular interest amongst 
investors who are concerned that the Spanish tax 
authorities may challenge the substance of the 
Luxembourg recipients. A recent development 
has seen certain insurers offer policies that can 
cover WHT exposure on both historic and expected 
future distributions, subject to limited confirmatory 
updated due diligence upon each distribution 
event. These policies will, however, not cover 
forward looking change of law risks. 

Outlook

With the use of insurance on Iberian deals now 
commonplace, we have started to receive an uptick 
in LATAM enquiries. These deals are far more 
challenging to insure, with regulatory hurdles and 
a lack of appetite from most insurers resulting 
in high premium rates (2%+) and narrower cover 
compared with an equivalent European deal. We 
do, however, expect insurer appetite towards 
LATAM to shift, with more favourable terms 
in certain jurisdictions such as Chile becoming 
available during 2020. That said, the COVID-19 
outbreak could see insurer appetite for such deals 
wane for another 12-24 months.

Closer to home we are seeing more buyers turn 
to insurance to resolve known issues. 20% of all 
the Iberian deals we worked on in 2019 saw an 
additional policy supplement the W&I insurance, 
covering issues such as the lack of business activity 
licences and incorrect building permits. Deal 
activity in early 2020 would suggest this trend will 
continue, with such policies regularly featuring on 
even more Iberian transactions going forwards. 

Iberia  
& Latam

Eduardo 
Real

Enrique Perez 
del Castillo
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Policy by product type
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Policy limit by product type
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Mean deal size Median deal size
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Key themes

With W&I insurance now well recognised by 
Italian investors and their advisors, 2019 saw a 
substantial increase in the number of policies 
placed. For real estate transactions valued at 
>€50m and structured as an acquisition of shares, 
the product is commonplace. For operational 
transactions it is becoming a more regular feature, 
but plenty remain uninsured.

That said, Italy is considered to be the most 
challenging of the major European M&A 
jurisdictions in which to underwrite, resulting in a 
smaller pool of insurers interested in Italian deals 
compared with elsewhere. This translates into 
higher pricing, certain cover positions (e.g. cover 
for anti-bribery) being extremely challenging to 
secure and certain policy enhancements (e.g. 
non-disclosure of the due diligence reports) often 
being unavailable.

Tax insurance, a product that was not available for 
any Italian risks as little as 24 months ago, is now 
being offered by a limited number of insurers. As 
with most other European jurisdictions, this trend 
was initially driven by international real estate 

investors who wanted cover for matters such 
as compliance with REIF conditions and special 
liens being applied to a property with respect to 
historic unpaid IMU or TASI taxes. The cost of tax 
insurance in Italy is higher than other European 
jurisdictions, but can routinely be secured for 
<4% of the policy limit. Often such policies are 
governed by English law as fines and penalties 
associated with unpaid taxes are uninsurable 
under Italian law. 

Outlook

Whilst Howden M&A’s data suggests the claims 
rate on Italian deals is the highest in Europe (>20%), 
the severity of such claims is usually limited. 
As such, we expected more insurers to seek 
market share in Italy during 2020, driving pricing 
downwards and improving the cover available. 
The impact of COVID-19 on the Italian economy is, 
however, likely to reduce the number of insurers 
who would otherwise have become active in the 
region.  As such, we now expect premium increases 
in the region, driven by reduced competition. 

Italy Domenico 
Mogavero
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Overview

Tax insurance is now a well-accepted tool in the 
deal kit of buyers, particularly in jurisdictions with 
a track record of using W&I insurance. It has the 
dual benefit of (i) providing a cost effective risk 
transfer mechanism, particularly for matters where 
buyers require protection but sellers are unwilling 
to provide indemnities or accept price chips and (ii) 
speeding up deal negotiations.

The market has evolved rapidly, with buyers 
benefiting from 15 insurers competing for business. 
This has seen (i) substantial premium reductions, 
(e.g. “low” risk tax issues in the core markets are 
now frequently priced at under 2% of the policy 
limit), (ii) a broadening of risk appetite (e.g. insurers 
are now willing to look at medium-high tax risks 
with favourable fact patterns) and (iii) insurance 
being used outside of a deal context (e.g. on 
restructurings or to secure improved financing 
terms).

Outlook for 2020 

We expect the increased uptake of tax insurance 
to continue throughout 2020, and have already 
observed the product evolving into new areas 
including: 

Transfer pricing 
Provided that a benchmarking study is available, 
insurers are happy to cover transfer pricing risks 
on intercompany financing and other related 
party transactions.

Broader appetite 
Jurisdictions that were difficult to insure such as 
Italy and Greece are now being routinely considered 
by underwriters. We are also seeing “high” tax risks 
being insured, albeit with higher premium rates.

Forward-looking risks 
Withholding tax on future cash repatriation can 
now be insured with an insured-friendly change of 
law provision. 

Insurance on tax rulings 
Due to concerns the certainty, timing, and State 
Aid, clients are looking to tax insurance as a viable 
alternative to traditional risk management (e.g. the 
expiry of pre-2015 tax rulings in Luxembourg).

Pricing 
Given the significant reduction in pricing observed 
in recent years we expect only marginal decreases 
over the next 12 months. New market entrants 
should keep rates competitive and pricing for 
“good” risks will likely fall further, but the expected 
volume of enquiries should see demand match 
supply and higher rates for more “difficult” risks 
will offset price drops elsewhere. 

Tax Darrel 
Lamsdale

Abbas  
Juma

30

22% UK

30% Corporate Income Taxes

13% Poland

7% Employer/ Employee Taxes

12% Germany

13% VAT

20% Other

16% Other

4% Italy

14% Withholding Tax

9% Iberia

4% France

9% Nordics

19% Stamp Duties/ Property Taxes

6% Benelux

Enquiry count by jurisdiction

Type of tax by enquiry
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Overview

Once considered a product consigned to US, UK 
and CEE deals, title insurance is now widely used 
across Europe, on both real estate and operational 
transactions. Even in countries such as Germany 
and the Netherlands with robust property registry 
systems, buyers are regularly using the product to 
cover share ownership matters or known issues 
surrounding planning breaches and border disputes. 

There are two broad policy types:

1. Title to shares and real estate policies or ‘good 
title’ policies, which provide broad cover for 
unidentified title and capacity risks. 

2. Specific risk or ‘legal indemnity’ policies, which 
provide cover for known title risks identified in 
the due diligence process. 

Why buy?

The number of title policies we placed in 2019 
increased by 120% to 133 policies vs. 2018. Policies 
are predominantly bought to secure:

Fundamental warranty top up 
Sellers often wish to avoid giving fundamental 
warranties to allow for an easier fund wind-up 
process. Buyers still require fundamental warranty 
protection so use insurance to replace seller liability. 
Even if sellers give fundamental warranties, buyers 
often prefer an A-rated insurer as their counterparty 
in the event of a breach.

Cover for subsidiaries 
Sellers will typically limit fundamental warranty 
cover to the target, with ownership of subsidiaries 
treated as a “general” warranty. Where buyers 
wish to secure cover for up to 100% of transaction 
value for all subsidiaries, title insurance is often 
considered a cost effective way to achieve this.

Cover for known issues  
Where buyers identify low risk but potentially high 
quantum issues during due diligence, it is often a 
battle to secure an indemnity from the seller. Title 
insurance is often used to ease such negotiations.

Portfolio transactions  
When a portfolio of assets is being acquired, title 
insurance can provide cover for all assets and 
entities subject to a sampled diligence exercise 
(often as little as 10-20% of the portfolio). This 
speeds up the diligence exercise and facilitates 
a quicker deal process.

Indemnity 
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Increasing Uptake of Title Policies 

Examples of specific title policies placed

Missing share certificates in the UK 

Donation risk in Italy

Zoning issues in Portugal

Written form defects to commerical lease 
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Environmental 

Overview

Environmental matters were at the forefront of 
political and social agendas in 2019. The World 
Economic Forum ranked the top 5 risks in terms 
of both likelihood and severity as environmental 
and in late 2019 the EU’s European Green Deal 
was released, setting the scene for tougher 
environmental regulations on businesses. It 
is therefore unsurprising that in 2019 more 
transactions than ever sought to transfer 
environmental risks to the insurance market. 
Insurers have had to keep pace by expanding risk 
appetite and developing new products to address 
these growing concerns.

In 2019 Howden M&A saw a dramatic rise in the 
use of environmental insurance across both asset 
and share deals in all major European jurisdictions. 
We attribute this to increased product awareness, 
innovation and broadening risk appetite of insurers, 
as well as a growing reluctance of corporates, 
private equity firms and financial institutions to 
retain or accept environmental risks, especially as 
cover under W&I policies is often limited to legal/
permitting risks on higher risk transactions. 

We successfully placed environmental policies on 
risks that were previously considered uninsurable 
by the market, e.g. on-site cover for known 
contamination at chemicals manufacturing, mining 
and oil & gas targets. Premium rates of 1-5% of the 
policy limit were considered acceptable, reflecting 
the change in risk appetite and commercial 
approach taken by the key environmental insurers.

A major advancement in 2019 was the 
development of bespoke policies directly linked 
to a breach of environmental warranty and/
or environmental indemnity claim under a 
transaction agreement. Drafted to W&I standards, 
these policies can be used to facilitate the clean 
exit of a seller, or provide a financially sound right 
of recourse for a buyer. Nonetheless, insurers 
require a robust due diligence process and arm’s 
length negotiation of environmental warranties in 
order to issue such policies. 

Looking forward to 2020 we expect to see 
increased use of specific risk environmental 
insurance policies and continued uniformity of 
cover and loss mechanisms emerging between 
environmental and W&I products.

Glenn 
O’Halloran

34 Annual Review 2019

$5.3bn+
Aggregate enterprise 
value of the deals 
insured by our 
environmental team

0.5% - 5%
Typical premium arranged 
by our environmental 
team, as a percentage 
of the overall policy limit.

65+
Transactions 
supported  by our 
environmental team 
in 2018/19 FY

$20m - $2.4bn
Range of enterprise 
value supported by our 
environmental team

35
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Litigation

Overview

Whilst still a burgeoning market, we saw a material 
increase in the number of litigation insurance 
enquiries and placed 6 policies during 2019. There 
are now 10 insurers with dedicated litigation 
capacity and per-risk limits of €500m + are available. 
This competition has seen insurers place policies in 
non-core jurisdictions, as evidenced by our recent 
placement of a policy for a Greek litigation.

In a similar fashion to the tax insurance market 
5 years or so ago, it is still the case that insurers 
seek to “cherry pick” risks, with only “low” risk 
litigations (or potential litigations) being insurable. 
Insureds are, however, willing to pay substantial 
premiums, with the insurance primarily purchased 
to facilitate a transaction or unlock “trapped” 

cash. Trapped cash enquiries typically stem from 
litigation surrounding insolvencies and with the 
insolvency rate likely to spike due to the COVID-19 
outbreak, we are expecting such policies to 
become popular with creditors in mid-late 2020 
and beyond.  

Premium rates historically used to exceed 10% of 
policy limit  and, whilst certain risks remain in that 
price bracket, we are now regularly securing terms 
for 3-8%. As insurers seek returns that W&I and 
tax insurance can no longer provide, it is likely that 
this space will become more congested, pricing 
will fall and a wider array of risks will be insurable 
by the end of 2020.

Alex 
Southby

Charlie 
Langdale

Insurance solution

• Howden M&A’s specialist litigation team engaged 
by buyer at an early stage in the process to 
explore solutions to the litigation risk

• Buyer procures insurance for €400m void 
transaction exposure giving Buyer and its owners/
lenders comfort to proceed with the transaction

• Buyer also insures 50% of the €40m damages 
exposure, releasing €20m from Seller’s indemnity 
and making Buyer’s bid more competitive.

SellerSeller

TargetTarget

€40m damages exposure

Insurance  
cover

€400m void  
transaction exposure

Indemnity cover

Litigation risk

• Target formed from various predecessors 
by a series of mergers and other transactions

• Claim filed by former minority shareholders 
of a predecessor business to Target

• Claimant alleged that various historic 
transactions had been unlawful

• Claimants requested (a) €40m damages 
from various parties including Target and 
(b) restoration of the corporate structure 
to what it would have been if the impunged 
transactions had not happened

• Catastrophe outcome therefore potential 
exposure of over €400m

• Target is subject to a competitive process and 
buyer is not in a position to negotiate further 
risk protection from seller

Insurance solution
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1 AIG claims intelligence 2019
  https://www.aig.com/business/insurance/mergers-and-acquisitions/
mergers-acquisitions-claims-reports

2  https://fsncapital.com/news/fsn-capital-gram-insurance-limit-paid/

Claims 

Overview 

2019 saw a 43% increase in the absolute number 
of notifications under Howden brokered M&A 
policies (56 notifications in 2019, up from 39 in 2018) 
but a reduction in the rate of notifications (14.0% in 
2019, down from 15.9% in 2018).

Since W&I claims statistics have been published, 
financial statements and tax warranties have 
consistently been the most frequently breached 
warranties, with Howden M&A’s and AIG’s 2019 
claims data continuing to support this1. However, 
such warranties only account for 30-45% of 
breaches in these data sets, with a wide array of 
other warranties also being breached, in particular 
material contracts, compliance with laws, 
employment matters and litigation.

There is also significant variation across 
jurisdictions, e.g. German deals generate high 
volumes of tax notifications (42% of all our 
German notifications), largely driven by the 
culture of frequent tax audits, whereas in Italy tax 
notifications are relatively rare, with employment, 
compliance and financial statements warranties 
accounting for 82% of all our Italian notifications. 
We expect this data to drive insurer behaviour 
going forwards, with greater underwriting focus 
placed on commonly breached warranties in the 

jurisdiction in question. This is already evident 
in Germany where insurers have more stringent 
diligence requirements (compared with the UK, 
Netherlands or Nordics) in order to provide broad 
tax cover.

Severe notifications have also been a theme of 
the past 12-24 months, with AIG experiencing 
a close-to-doubling of the number of claims 
>$10m and Howden M&A experiencing a five 
times increase in the number of notifications 
>€5m vs. 2017. Liberty GTS’s well publicised €50m 
payment on FSN’s Gram Equipment acquisition2 
and recent payments of £20m under a UK policy 
from another insurer and $200m under a US 
policy demonstrate that the product responds 
to large claims. Whilst securing significant sums 
from insurers is not always a straightforward 
process, the nil-seller liability structure seen on a 
large number of transactions means having a W&I 
insurance policy is now viewed by many as the 
only way to secure adequate protection. Securing 
payments for smaller claims is often a smooth 
process, demonstrated by 74% of our resolved 
claims paying within 12 months of notifying.

We will provide a deeper dive into our claims data 
in our soon to be published 2019 claims report.

Anna 
Robinson

Type of warranty breach by notification

Time taken to secure payment for valid claims
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New horizons for M&A insurance 

With W&I insurance now standard on M&A 
transactions across Europe and the US it’s clear 
that private M&A has benefitted hugely from the 
development of M&A insurance. The same cannot 
be said for public M&A. 

Whilst some public deals have been insured 
(Howden M&A have successfully placed 3 
and secured terms for a number of others), 
the appetite from insurers is restricted and 
the scope of cover substantially narrower 
compared to private M&A, where insurers take 
comfort from detailed diligence and thorough 
disclosure exercises. 

There are however signs that the appetite of a 
select few insurers towards public M&A deals 
is shifting, and 2020 could well be the year that 
the public M&A nut is cracked. With private 
equity backed P2P transactions showing no sign 
of slowing down, it will surely be a welcome 
development.

The market for M&A insurance is ultimately 
backed by global insurer capital which reached an 
all-time high in 20191. This capital is ready to be 
put to work, and it’s evident that buyers are now 
comfortable using insurance on M&A transactions. 
We expect to see this trend translate into a much 
broader array of risks being tackled with insurance 
in 2020 and beyond. 

Howden M&A is already using surety bonds to 
replace parent company or bank guarantees on 
carve-outs, insuring fund-secondaries deals and 
de-risking acquisitions with policies providing 
cover for climate-change driven events. That 
said, the COVID-19 outbreak could dramatically 
change market dynamics.  With material losses 
and potential insolvencies around the corner, 
it may well be the case the insurers tighten up 
and the terms availabile to buyers become less 
favourable.  Such conditions will make it more vital 
than ever for buyers to ensure they secure high 
quality advice from their broker when securing 
M&A insurances. 

We will continue to to focus on providing world-
class advice to our clients seeking M&A insurance 
solutions and innovate new products with a 
focus on (i) solving problems arising on M&A 
transactions and (ii) providing immediate benefits 
to the parties upon inception of the policy. 

Outlook

1  Inflexion Point, Hyperion X, 
September 2019

Joe
O’Brien

Drew 
Wardrope
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Associate Director
+31 (0)20 237 9351
gauthier.drion@howdengroup.com

Nordics
Alexander Rasmussen
Associate Director
+46 (0)73 528 8924
alexander.rasmussen@howdengroup.com

Carl Levin
Associate Director
+46 (0)70 861 7600
carl.levin@howdengroup.com

France
Andras Haragovitch
Associate Director
+33 (0)1 72 74 10 08
andras.haragovitch@howdengroup.com

Lucie Bocel
Senior Associate
+44 (0)20 7133 1557
lucie.bocel@howdengroup.com

Spain
Eduardo Real
Director | Howden Iberia 
+34 (0)91 429 96 99
ereal@howdeniberia.com

Enrique Perez del Castillo
Associate Director 
+34 (0)91 429 9699 
eperez@howdeniberia.com

Italy
Domenico Mogavero
Associate 
+44 (0)20 3808 2540
domenico.mogavero@howdengroup.com

Tax
Abbas Juma
Associate Director
+44 20 7133 1553
abbas.juma@howdengroup.com

Darrel Lamsdale
Associate Director
+44 (0)20 7648 7264
darrel.lamsdale@howdengroup.com

Priscilla Yeung
Senior Associate
+44 (0)20 3758 3231
priscilla.yeung@howdengroup.com

Client Relationship Management
Jamie Thomson
Director
+44 (0)207 648 7267
jamie.thomson@howdengroup.com

Guy Wilmot
Associate Director
+44 (0)20 7133 1295
guy.wilmot@howdengroup.com

Title
David Persaud
Associate Director 
+44 (0)20 3808 5647
david.persuad@howdengroup.com

Environmental
Glenn O’Halloran
Associate Director 
+44 (0)20 3824 0608
glenn.ohalloran@howdengroup.com

Litigation
Alex Southby
Associate Director
+44 (0)20 7648 7052
alex.southby@howdengroup.com

Surety
Paul Philand
Executive Director, Head of Surety
+44 (0)20 7133 1363
paul.philand@rkhspecialty.com

James Souter
Executive Director
+44 (0)20 7426 5210
 james.souter@rkhspecialty.com

Insurance Due Diligence
Juergen Reinschmidt
Managing Director
+49 69 970 973-110
juergen.reinschmidt@euro-solutions.com

Tony Burns
Supervisory Board Member
+49 69 970 973-199
Tony.Burns@euro-solutions.com

Specialist Product Leads
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